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THE CROOM CASE, 7 Fla. 81-205 


By D. H. REDFEARN 
of the Miami, Florida Bar 


In the May, 1935, issue of the Florida Law Journal an article was published, 
entitled “The Steamboat Home—Presumption as to Order of Death in a Common 
Calamity.” That article dealt primarily with the historical background of the 
Croom case and of the wreck of the Steamboat Home in 1837. The present article 
is intended to supplement the former one with some interesting side-lights on 
the decision of the Supreme Court of Florida, in that case. 

The Steamboat Home, a luxury liner of its day, left New York on the 
afternoon of October 7, 1837. It was wrecked off Cape Hatteras, North Caro- 
lina, on the night of October 9, 1837. Hardy Bryan Croom and his entire family, 
consisting of his wife, Frances Smith Croom, and his three children, lost their 
lives on that occasion. Although their bodies were not brought to Tallahassee, 
a monument was erected to thier memory in the southwest corner of the church- 
yard of St. John’s Episcopal Church, across the street from the present Floridan 
Hotel. On this simple marble shaft is inscribed the following beautiful memorial: 


SACRED TO THE MEMORY OF 
HARDY BRYAN CROOM 


Born in North Carolina 
October 8, 1797 


Died near Cape Hatteras 
October 9, 1837 


Amiable without weakness, learned without arrogance, wealthy 
without ostentation, and benevolent without parade. He sought not 
the world’s admiration, but noiselessly pursued his path through 
life, finding his purest earthly pleasure in the bosom of his family, 
the society of his friends, and the companionship of his books. The 
best tribute to his worth is to be found in the affectionate remem- 
brance of those, who having known him from boyhood, loved him 
while living, and deplored him dead. 


This marble seeks also to preserve the remembrance of 


FRANCES H. CROOM, 


wife of Hardy B. Croom, 
and of their children, 


HENRIETTA MARY CROOM, 
aged 15 years, 


WILLIAM HENRY CROOM, 
aged 10 years, 


JUSTINE ROSA CROOM, 
aged 7 years, 
all of whom perished with the unfortunate husband and father in 


the wreck of the steamboat “Home” on the night of the 9th of 
October, 1837. 
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As a result of the wreck of the Steamboat Home, one of the most interesting 
cases in the legal history of Florida was filed in the Circuit Court of Leon 
County on January 24, 1839. Henrietta Smith, the maternal grandmother, and 
Elizabeth M. Armstead, the maternal aunt of the three Croom children, filed 
a bill in equity against the sister and brother of Hardy Bryan Croom, deceased, 
for the purpose of determining who was entitled to the estate. They alleged 
that the domicile of Hardy Bryan Croom at the time of his death was in the 
state of North Carolina and that, for this reason, they were entitled to his 
estate. The defendant, Bryan Croom, a brother of the deceased, claimed that 
he was entitled to the entire estate, as he had purchased the interests of his 
sister and brothers in the estate and as his deceased brother, Hardy Bryan 
Croom, had departed from North Carolina with the intention of making Florida 
his domicile; that, although he had not arrived in Florida at the time of his 
death, Florida was his residence because he had left North Carolina with the 
intention of making Florida his permanent home for himself and family. 


The two main issues in the case were: first, whether the father, the mother, 
or one of the children was the last survivor; and, second, whether North Caro- 
lina or Florida was the domicile of the father at the date of his death. If the 
father survived the other members of the family, then his estate went to his 
brothers and sister, and if the mother survived the other members of the 
family, then she inherited the estate before her death and, upon her death, it 
went to the Smith relatives. If one or more of the children survived their parents 
and if North Carolina was their domicile, all the personal property would be 
distributed to the maternal next of kin, under the laws of North Carolina then 
existing; but if Florida was the domicile of the family, the personal property, 
which was the most valuable part of this large estate, would be distributed 


between the maternal and paternal next of kin, under the laws of Florida then 
in force. 


As the family all perished at night in the wreck of the Steamboat Home, 
during a terrific storm and amidst the greatest confusion, the problem of deter- 
mining the order in which they died was difficult, and probably would have 
been impossible if none of the other passengers had survived. The few who 
survived were washed ashore near Ocracoke Inlet. The evidence of the survivors 
indicated that the little boy, William Henry Croom, was the last of the family 
to die. However, there was some conflict in the evidence and, on account of this 
conflict and by reason of the fact that Mr. Croom was a good swimmer and the 
strongest member of the family, Judge Thomas F. King, of the Southern Circuit, 
who was the trial judge, decided in favor of the defendants and dismissed the 
bill of complaint. The complainants appealed to the Supreme Court of Florida. 

At that time the case had been litigated for nearly eighteen years in the 
lower court, for this reason, the Supreme Court of Florida did not render its 
decision until the year 1857, twenty years after the death of this family. That 
court reversed the decree of the lower court and held that, in the common 
calamity in which the Croom family perished, Mr. Croom survived his wife and 
two daughters and that his son, William Henry, survived the father and was 
the last survivor of the family; that the domicile of Hardy Bryan Croom on the 
date of his death was in the state of North Carolina and not in the territory 
of Florida, and that his domicile was the domicile of his children; that the fact 
that the family had departed from North Carolina with intention of establish- 
ing their domicile in Florida did not make them citizens of Florida, as they had 
not actually reached Florida prior to their death. Thus the personal property, 
of great value, was distributed according to the North Carolina law. 

This case was heard and determined in the Supreme Court of Florida by 
Justice Byrd M. Pearson and Charles H. DuPont and by Circuit Judge Jesse 
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J. Finley of the Eastern Circuit, who sat in the place of Chief Justice Thomas 
Baltzell, who was disqualified. Many prominent attorneys had been associated 
in this important case during the litigation in the trial court. However, in the 
Supreme Court the case was presented for the appellants by William Law, an 
attorney of Savannah, Georgia, and James T. Archer, one of the most prominent 
attorneys in Florida at that time. Mr. Archer resided in Tallahassee, and died on 
June 1, 1859, at his home in Bel Air, a resort town of that day, located about 
six miles south of Tallahassee. 

The appellees were represented by W. G. M. Davis and Long & Galbraith, who 
were also among the most prominent attorneys in Florida, and by James L. 
Pettigru, of Charleston, South Carolina. Mr. Davis was a cousin of Jefferson 
Davis. At the beginning of the war between the states he proffered his services 
and fortune to the Southern cause. Through his gift of $50,000 the first regi- 
ment from Florida was raised and equipped. He was elected Colonel, and later 
he became a Brigadier General. After the war he practiced law for a time in 
Jacksonville and later moved to Washington, where he became a very successful 
attorney. He died in 1900, at the age of 88. He was buried at Remington, Virginia. 
The author is indebted to Mary Lamar Davis, of Tallahassee, for the foregoing 
interesting information concerning Mr. Archer and Mr. Davis. 

James L. Pettigru was one of the most able lawyers in the South at the 
time the Croom case was argued before the Supreme Court of Florida. He died 
in 1863, without ever having become reconciled to the loss of this case. 

The ancient right of a lawyer to “gripe” about decisions of the Supreme 
Court is illustrated in the reaction of Mr. Pettigru to the decision of the 
Supreme Court in the Croom case. Mr. Paul Ritter, an attorney of Winter 
Haven, Florida, was recently in Charleston, South Carolina, and made some 
investigations with reference to Mr. Pettigru, and he furnished the author 
of this article the interesting information set forth below, from Carson’s 
“Life, Letters, and Speeches of James Louis Pettigru.” 

While in Tallahassee arguing the Croom case, on March 5, 1857, Mr. Pettigru 
wrote his daughter as follows: 


“Know then, that it is now raining hard and the heights about Talla- 
hassee are hid in mist. Three Judges are sitting opposite on a bench 
raised above the common level, listening to an apprentice of the law, who 
is reading in monotonous tone page after page of what witnesses say 
about the life and history of Hardy Bryan Croom. On chairs at a table 
below the bench are seated that reader, besides Mr. Archer and your 
paternal ancestor and at the fireplace at either end of the Hall are seated 
various persons, induced by business or want of business to while away 
the morning here. Among these groups are Allen McFarland and Mr. 
Sappington, that you know, and Mr. Croom, that you have heard of, and 
Judge Law and some half dozen more. It is now 1% after 12, and we have 
had a real Gulf storm. It was so dark that we had to suspend the sitting 
for half an hour, while wind, rain and hail filled the air, and tho’ it is 
now compartively clear, we have to introduce candles. This is the third 
day that we have been battling in Court and it will be night before we 
will be through with the evidence, and there is little reason to believe that 
I shall be heard before Monday. Judge Law will take up more than a day, 
so that you may take for granted that I have business on hand till the 
10th. My hostess, Mrs. Croom, is so kind, that she never thinks I have 
enough. This morning I told her that if she could get Judge Law, who is on 
the other side, to her table, I would have no objection to cramming him, but 
it would not be good policy for her to give me so many good thing before 
her case was decided. I hope there is no danger, but if the decision should 
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go against them, it would make a sad change. I don’t think I would have 
the courage to break the news to them. But I intend to run the risk of the 
judgment, by hearing it delivered before I go, for I propose to make a 
trip to the Wakulla Spring after the argument is over. Adieu, dear Sue. 


Your Parent. 


This letter shows that, while he was in Tallahassee to argue the Croom case, 
Mr. Pettigru visited at the home of his client, Bryan Croom, who built and lived 
at “Goodwood,” the palatial home in the northeastern section of Tallahassee 
owned in recent years by the late Senator William C. Hodges. This old home is 
still in good condition; it is a beautiful place, typical of the Old South. 


From page 322 of Carson’s “Life, Letters, and Speeches of James Louis 
Pettigru,” Mr. Ritter copied and sent to the author of this article the following: 


“So confident was Mr. Pettigru of gaining the suit that, upon his 
opinion, his client refused a very handsome compromise that was offered 
by the other side. The case was decided against him. This miscarriage of 
justice nearly set him crazy. Students at his office said that he passed 
his time between his room and walking in his garden muttering to himself 
and it was worth as much as a man’s life to approach him. At his home 
he passed the nights walking up and down and repeating the various points 
of his argument. It was several weeks before he recovered from the shock.” 


This case, decided ninety-two years ago, shows that even in those days a 
lawyer complained when he lost a case in the Supreme Court. It is interesting 
to note that this case, which Mr. Pettigru thought was a miscarriage of justice, 
has not been recognized as such by succeeding generations, but it is recognized 
as the outstanding case in the United States on the question of survivorship in 
a common calamity. It has been cited by courts of other states more than any 
other decision in the United States on this question. This makes us wonder 
whether or not the attorneys who criticize the Supreme Court of the present 
day because of its decisions are not as far wrong as was Mr. Pettigru. It may be 
that, ninety-two years from now, some of the decisions of which we now com- 
plain may be regarded by the generation of that day as outstanding decisions. 


The reference in the above quotation to Mr. Pettigru’s garden is interesting. 
His law office was a building which he designed after the style of a Greek 
temple; it was located in a beautiful garden on an alley by St. Michael’s Church 
in Charleston. He died in 1863; he was buried in the churchyard of St. Michael’s. 
Church. 


Mr. Ritter says that often, when ruminating about his cases, Mr. Pettigru 
walked around the churchyard talking to himself and pulling up sandspurs. 
Perhaps he would have been happier if he had gotten his mind off his cases 
by going fishing. Thus he could have forgotten his worries and hoped for better 
luck next time. This kind of philosophy tends to low blood pressure when the 
Supreme Court renders a decision which an attorney regards as a “miscarriage 
of justice.” It also makes him capable of better presenting his next case. 
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HOTEL RECEIVERSHIPS 


by 
MONTAGUE ROSENBERG 
of the Miami Beach Bar 


Hotel leases in the Greater Miami area generally provide for an advance 
payment equivalent to the last year’s rent, which is usually styled a Security 
Deposit. In most such leases, the landlord owns all the real and personal 
property demised, and such Security Deposit usually recites the purpose to secure 
the last year’s rent, as well as the return of furniture, fixtures and furnishings 
in reasonably good condition. 

It is obvious, under such circumstances, that the remedy of distress for rent, 
if applicable at all, is certainly going to be inadequate, because, unless the 
landlord distrains upon his own property, there will ordinarily be very little 
of value on the premises owned by the tenant. 

Under such circumstances, the rights of the landlord to a Receiver become 
very important and, in some instances, if the landlord is not entitled to a 
Receiver, he may well have little, if any, means to enforce his rights under 
the lease. 

Let us take a typical case: Let us say that the H Hotel at Miami Beach is 
leased for five (5) years, at an annual rental of Fifty Thousand ($50,000.00) 
Dollars per year, and the lessee is required to deposit with the landlord Fifty 
Thousand ($50,000.00) Dollars as security for the last year’s rent, and to secure 
the return of furniture, furnishings and fixtures, with a lease schedule calling 
for payments in each of the five (5) years of Fifty Thousand ($50,000.00) 
Dollars, payable with the lease schedule of payment as follows: 


$ 5,000.00 November Ist; 
5,000.00 December 1st; 
10,000.00 January Ist; 
10,000.00 February Ist; 
10,000 March ist; 
5,000.00 April 1st; 
5,000.00 May Ist. 


It is obvious, in our hypothetical case, that all of the rent is payable in the 
season, and that the substantial payments occur in the ninety days in the heart 
of the Miami Beach season. Under this circumstance, a defaulting lessee might 
well decide to forego payment of the January, February and March installments, 
in which event, unless the landlord can get the swift intervention of equity, he, 
the landlord, may well be in a difficult position during the profitable seasonal 
months. 

Obviously, each case is going to turn and depend substantially upon the 
facts of the particular case. 


RECEIVERS 


In making a case for a Receivership, it, of course, will be first necessary to 
find an independent equity, since Receiverships are always ancillary to the 
main relief, and Receivers will not be granted, unless there is an independent 
equity, conferring ground for a Receivership. 

It may be contended that equity’s right to cancel the lease is sufficient ground 
for equity, so that the Receivership may be supported. 

There is a paucity of Florida authorities on this precise point, although, in 
the case of Tellerine vs. Public Realty Co., Inc., 28 So. (2d) 821, which unfor- 


es 
~ 
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tunately was a case which, inspection of the original Court files, reveals was 
uncontested; in that there was a decree pro confesso against the defendant 
below, the Court held a Bill good which prayed for the forfeiture of the lease 
for breach of its covenants. The Bill there was also based upon an accounting 
theory and an injunction against the removal of certain personal property. The 
decision is rather weak, because it was not contested on the part of the defend- 
ant, and the Court said, page 821: 


“It is true that the Bill of Complaint sought relief which, assuming 
the allegations of the Bill to be true, it could have had at law; but the 
equitable relief which the allegations showed the plaintiff to be entitled 
to and the relief which might otherwise have only been had at law grew 
out of a single transaction which was divided into two parts. Therefore, 
when equity assumes jurisdiction to grant relief in equity, it will proceed 
with the determination of all matters pending between the parties properly 
presented”’. 


It will be observed that although the case was defended in the Appellate 
Court, it proceeded upon decree pro confesso in the lower Court, and the efficacy 
of the decision is, for that reason, impaired. 


The general authorities on equity, including Pomeroy, indicate that equity 
will never intervene in behalf of the landlord to restore possession from the 
tenant, except in exceptional circumstances, which usually involve an inde- 
pendent equity. 

See 32 Am. Jur., Sec. 1012 and 32 A.L.R. p. 93. 


Although, in the Florida case, Price vs. Gordon, 177 So. 276, which is not 
in point, a mandatory injunction was allowed at the instance of the tenant, 
where the landlord had locked him out. This injunction was allowed to the 
tenant on his petition to get in to retrieve certain medicines which had a 
peculiar value. At the behest of the tenant, an injunction was allowed as against 
a re-entry by the landlord, in 29 A.L.R. 1037, but was disallowed where the 
landlord had tricked the tenant in 60 A.L.R. 276. 


Most of the cited cases in which Receivers had been appointed, have been 
from California, where they have an express statute; or other cases, where it 
was in aid of the distinct cause of action for equitable relief, usually a chattel 
mortgage. 

In the Florida case of Richardson vs. Meyers, 143 So. 157, it has been 


held that a chattel mortgage given in the lease may be foreclosed, even after 
a distress. 


In 36 C. J. 613, the case of Countee vs. Armstrong, 90 Am. Dec. 62, a 
Receiver was appointed at the instance of the landlord, and that case held 
that such appointment of a Receiver did not decide who was entitled to rents 
received by the Receiver, inferentially indicating that such appointment of a 
Receiver did not constitute a termination of the tenancy. 

Many authorities indicate a cause of action wherein the landlord seeks 
possession from the tenant, does not state a cause cognizable in equity. 


See 32 Am. Jur., Sect. 1012; 32 A. L. R. 903; 36 C. J. 605, Note 61; 39 L. R. A. 
N. S. 35; 34 Cyc. 53; 11 Atl. 145. 


In this connection, and at odds with the Tellerine decision, is the holding 
in Florida, National Bank vs. Kassewitz, 25 So. (2d) 271, that the maximum 
that “equity once assuming jurisdiction, will retain jurisdiction. . . to give 


full relief, does not contemplate vest of power in equity Court beyond its recog- 
nized jurisdiction”. 
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MAY PARTIES CONTRACT FOR A RECEIVERSHIP? 


Many leases provide in express words that in the event of a default by the 
tenant, the tenant consents to a Receivership. 

It is well settled that a Receivership application is not aided by contract 
stipulation for a Receivership; and it is rather uniformly held that such a stipu- 
lation does not confer jurisdiction. 


See Carolina Portland Cement Co. vs. Baumgartner, 128 So. 243: 


“Parties cannot, by agreement, confer jurisdiction on or control Court’s 
action”. 


This case is of considerable value on this question, because there the Court 
said that a Receiver will never be appointed where it is shown that ample 
security exists and the application for Receivership was therein consequently 
denied. 

See to the same effect, Tardy Smith’s Receivers, Sections 20, 25; 4 A. L. R. 
1415, 1416; 1417, 1426; 63 L. R. A. 791. 


In the classic Florida case on Receiverships, Apalachicola vs. Somers, 85 
So. 363, the Court said: 


“Receivers will only be appointed where such appointment is necessary, 
either to prevent fraud or save the property from injury or destruction”. 


We respectfully suggest, that without a showing that the lease and income 
of the property constitute a special fund out of which the landlord is entitled 
to be satisfied, that no right to Receivership would exist, unless the income 
of the tenant has been specifically pledged, and, even then, unless there is a 
showing of inadequacy of the security fund, which is extremely difficult where 
the last year’s rent is held by the landlord. Such application will ordinarily be 
denied, unless the lapse of time, or other special circumstances indicate a real 
danger. 


The recent case of Schatzberg vs. McAllister Hotel Corp., Opinion filed 
8/22/49, is further authority from the Supreme Court that a Receivership will 
be denied if sufficient protection can be given by an injunction or other relief. 

A respectful authority, somewhat favorable for the landlord, is the case of 
Frankel vs. Spainhour, 31 So. (2d) 535, in which the Supreme Court affirmed 
Judge Carroll in declaring a forfeiture of the lease. The Spainhour case turned 
upon its peculiar facts where there was an outright covenant for payment of 
rent in advance and dealt with an acceleration privilege therein contained. 


WILL EQUITY DECREE A FORFEITURE? 


In some instances, the application for the forfeiture of the lease or the 
appointment of a Receiver will work a forfeiture, and the Florida Courts have 
historically erected numerous safeguards to the tenant under these circum- 
stances. For example, in Savage vs. Horne, 31 Sou. (2d) 477, 479, the Court 
said that where the vendors intend to declare forfeiture, they must bring to 
the attention of the purchasers, by an appropriate written notice, an election 
to terminate the contract. 


This principle was settled as early as Baker vs. Clifford-Mathews Investment 
Co., 128 So. 827, 829, where the Court said: 


“... forfeiture for non-payment of rent, there must be proof of a demand 
of the precise sum due, at a convenient time before sunset, on the day 
when rent is due upon the land, in the most notorious place, even though 
there be no person on the land to pay”. 


| 
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ACCELERATION PROVISION. 

In view of the recent Florida decision, in Pembroke vs. Caudill, 37 So. (2d) 
537, where the Apellate Court held that, notwithstanding the language that a 
purchaser’s deposit constituted liquidated damage, in all such cases when the 
parties “. . . undertake to stipulate, not for compensation, but for a sum en- 
tirely disproportionate to the measure of law, which the law regards as com- 
pensatory, the Courts will refuse to give effect to the stipulation, and will 
confine the parties to such actual damages as may be pleaded and approved. 

In 104 A. L. R. 225, it is held that acceleration provisions in a lease are 
invalid, as constituting a penalty. 

To the same effect, 32 Am. Jur., Sec. 465, holding acceleration of the entire 
balance of unaccrued rent to be a penalty, and hence invalid. 


To the same effect, see 99 A. L. R. 47, 52. 


In 168 A. L. R. 510, citing Floro vs. Stern, 128 F. (2d) 338, where lessor 
sought possession and to retain security deposit as liquidated damages, the 
Court held he could either assign the lease or cancel the lease, but that he 
could not do both. 


To the same effect, see Chicago Investment Co. vs. Hardtner (Miss. 1933) 
148 So. 214, 218; Maddox vs. Hobbie, (Ala. 1934) 152 So. 222. 


SAVING LIABILITY OF THE TENANT AFTER A FORFEITURE 


Many leases provide for the tenant remaining liable if the landlord re-takes 
possession. 


The law is quite well settled that a judgment of unlawful detainer will 
effectively terminate the landlord-tenant relationship, so that the tenant is 
no longer liable for the rent; 93 A. L. R. 1474; so that may be an additional 
reason for the lessor seeking the aid of equity. 

It is quite well settled that unless there is specific language, the Courts 
will not construe the tenant to remain liable for unaccrued rent. 99 A. L. R. 
45, and the Florida case of Williams vs. Aeroland, 20 So. (2d) 346, which is also 
authority for the position that the landlord need not minimize his loss by 
re-renting. 

The Annotation above, 99 A. L. R. 45, also deals with the penal provisions, 
and, hence, invalidity of provisions that after re-entry, the tenant shall con- 
tinue to remain liable. 

As to forfeiture provisions, see Generally, 32 Am. Jur. Sec. 465; 99 A. L. R. 
47, 55, holding stipulations for acceleration to be penalties, and, hence, invalid. 

See also 99 A. L. R. 52, holding that such stipulation will not be enforced 
on the landlord’s actual loss of rent; and Annotation in 106 A. L. R. 292, 300, 
holding that, Pembroke vs. Caudill, supra, stipulations for liquidated damages 
are penal and invalid. 

See also Poinsettia vs. Wessel (Fla.) 166 So. 306; 104 A. L. R. 216. 

That equity abhors a forfeiture, see Malone vs. Mares, 109 So. 667; G.M.A.C. 
vs. State, 11 So. (2d) 482; Rader vs. Prather, 130 So. 17; Hemphill vs. Pesat, 
126 So. 561. 

See also 137 A. L. R. 435, holding that there can be no anticipatory breach 
of a lease. 

In 56 A. L. R. 800, citing case of Re Hool Realty Co., 2 Fed. (2d) 334, 
where the lessor, in a lease which provided for a forfeiture, and also provided 
for $8,000.00, “deposited his security for the performance and observance by 
the lessee of all of the covenants, provisions and conditions of the lease”, after 
default by the lessee, where the lessor sought a forfeiture of the lease, the Court 
said that because of the fact that, by the deposit, the lessor was fully protected 
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for any loss by default in payment of the rent, the Court refused to declare a 
forfeiture of the lease. 


CAN THE RENT BE IN DEFAULT WHEN THE LANDLORD HAS IN HIS 
HANDS A SECURITY DEPOSIT SUFFICIENT TO PAY THE RENT? 
- See Wickstrom vs. McCarthy, 261 Pac. 326; 


Also Ried vs. McGoldrick and Beach vs. Gehl, 253 N. W. 778, 
where the Court indicated that where there was security for the last several 
months’ rent, the landlord should have used the security deposit as rent. 
There are any number of decisions to the same effect. 


In the case of Servais vs. Klein, 296 Pac. 123 (Calif.), in an action of un- 
lawful detainer, a set-off was allowed of the Twelve Thousand ($12,000.00) 
Dollar security deposit. 

Inferentially, the case of Cousin Amusement Co. vs. Ocean Beach Amuse- 
ment Co. (Fla.) 133 So. 560, indicates that if money was put up as a security 
deposit for performance of the lease, and the lessee is out of possession, he 
would not be able to recover his security deposit, less the lessor’s actual dam- 
ages; but such pronouncement is dicta in that case, which merely holds that 
a stipulation for the payment of rent in advance is lawful, and if the tenant 


pays rent in advance, he cannot recover such advance payment after termination 
of the lease. 


RIGHT OF TENANT TO SEEK EQUITY TO PREVENT A FORFEITURE 


In Rader vs. Prather, 130 So. 17, the Court held that the fact that the action 
to dispossess a tenant, after proceeding to judgment, before the lessee resorted 
to equity, did not preclude setting aside the forfeiture of the lease, if the relief 
was otherwise prayed. The Court inferred in that case a waiver of the right 
to forfeiture, because the landlord had led the tenant to believe he would 
grant indulgences because of hurricane damage. Although, in Nelson vs. Han- 


sard, 197 So. 513, the Court declined to relieve a tenant who did not contest a 
landlord-tenant action. 


Without being unduly wordy in this matter, we hope that some of the authori- 
ties set out above will lead members of the Bar to explore the problem of equity 
Receiverships in hotel cases, and we hope that this resume will, in some wise, 
indicate the perplexity of the situation and the all-guiding principle in any 


legal controversy which depends upon the facts.and circumstances of the par- 
ticular cause. 
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GAIN OR LOSS ON THE CUTTING AND 
DISPOSAL OF TIMBER 


By 


WILLIAM A. HAMILTON 
of the Jacksonville Bar 


The substantial increase in cost within recent years of almost all goods 
and products used in the construction industry and allied trades, including 
products of the forest, has given added importance to the provisions of section 
117(k) of the Internal Revenue Code. This section, dealing with gain or loss on 
the cutting and disposal of timber, was added to the Code by the Revenue Act 
of 1943. The intent of the Congress in enacting section 117(k) (1), as expressed 
in the Report of the Senate Finance Committee, was to rectify tax discrimina- 
tion existing against taxpayers who dispose of their timber by cutting, and 
to place such taxpayers on a comparable footing with those taxpayers who sell 
their timber outright to others. In adding section 117(k) (2) to the Code, con- 
gress desired to give relief to taxpayers who lease timber land under cutting 
contracts wherein they retain an economic interest in the timber and who 
thereby were not entitled under the prior law to capital gains treatment. 


I. THE PRE-1943 LAW 


Under the law prior to the 1943 amendments, income realized by a taxpayer 
from the cutting of his timber, as for instance, for use in his business, was 
taxable at full ordinary income rates. However, if the same timber, instead of 
being cut and used by the taxpayer, was sold as standing timber outright to an- 
other person, the income resulting from the sale in many cases was taxable at 
capital gains rates. The case of a fictitious taxpayer, Atlantic Lumber Company, 
engaged in the manufacture and sale of lumber at wholesale, will illustrate the 
operation of the pre-1943 law. Atlantic had acquired, many years ago, owner- 
ship of a tract of timber at a cost of $5.00 per thousand feet. At some time prior 
to the 1943 Revenue Act, it will be assumed that the standing timber had a fair 
market value of $10.00 per thousand feet and that the wholesale market price 
of the manufactured product was $30.00 per thousand feet. Under the old law, 
if Atlantic cut its own timber, manfactured it into lumber and sold the finished 
product for $30.00 per thousand feet, all of the profit realized, including the 
$5.00 differential between cost and fair market value of the timber, was taxable 
at ordinary income tax rates. Yet if the standing timber was sold outright for 
$10.00 per thousand feet, Atlantic ordinarily could obtain capital gains rates 
on the profit of $5.00 per thousand feet realized on the sale. 

One question which naturally comes to mind is: How could Atlantic, whose 
trade or business was the manufacture and sale of lumber, obtain capital gains 
rates under the old law on a sale of its standing timber? Was not such timber 
“property held by the taxpayer primarily for sale to customers in the ordinary 
course of his trade or business” and therefore a non-capital asset by definition 
in section 117(a)(1) of the Code? Despite such argument often advanced by 
the Commissioner, a number of decisions under the pre-1943 law held that 
standing timber such as that owned by Atlantic was a capital asset and that 
the outright sale of such standing timber to others gave rise to capital gain, 
not ordinary income. The reason, of course, is that Atlantic’s trade or business 
was not the sale of standing timber or stumpage, but was the cutting of timber, 
manufacturing it into lumber and selling such lumber in the open market. 
Taxpayers such as Atlantic usually could prove that the timber had not been 
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acquired or held “primarily for sale” as standing timber, and that when sold, 
it was not sold to persons falling within the classification of “customers”. The 
ordinary course of business of such manufacturers and sellers of lumber is not 
to sell their standing timber, but to cut it themselves and manufacture and sell 
the finished product.! The question of whether standing timber was held primarily 
for sale to customers in the ordinary course of the taxpayer’s trade or business 
was a factual matter. Under an appropriate state of facts, a taxpayer engaged 
in the manufacture and sale of lumber also could be engaged in the additional 
business of buying and selling standing timber, in which event he would not 
have been entitled, under the pre-1943 law, to capital gains rates on the profit 
resulting from such sales. And where the contract of “sale” of standing timber, 
the relationship between the parties and their conduct under the contract 
showed that in reality there was no sale of timber, but that the vendee was 
actually the agent or employee of the taxpayer to cut the timber and market the 
products thereof, the taxpayer was not entitled to capital gains rates under the 
old law.? 
II. THE 1948 AMENDMENTS 


The 1943 amendments have eliminated to a great extent the often difficult 
factual problem of determining whether or not standing timber sold by a tax- 
payer was a capital asset, that is, whether or not the taxpayer was engaged 
in the trade or business of selling standing timber and held such timber pri- 
marily for sale to customers. The 1943 Revenue Act, in addition to adding section 
117(k) to the Code, also amended section 117(j) dealing with gains and losses 
from involuntary conversion and from the sale or exchange of certain property 
used in the trade or business. As a result of such amendment, and as the Com- 
missioner’s Regulations state, the provisions of section 117(j) now include 
timber with respect to which section 117(k) is applicable, regardless of whether 
such timber would be properly includible in the inventory of the taxpayer if on 
hand at the close of the taxable year and regardless of whether such timber 
was held by the taxpayer primarily for sale to customers in the ordinary course 
of the taxpayer’s trade or business.? 

Section 117(j) itself is a relief provision. As amended in 1948, it provides 
that the recognized gains and losses (a) from the sale, or exchange or involun- 
tary conversion of certain classes of non-capital assets used in the trade or 
business and held for more than six months, (b) from the involuntary conversion 
of capital assets held for more than six months, and (c) from the cutting or 
disposal of timber under section 117(k), shall be treated and considered as 
gains and losses from the sale or exchange of capital assets held for more than 
six months if the aggregate of such gains exceeds the aggregate of such losses. 
Therefore, if such gains exceed the losses, the net amount of gain is treated 
as a long term capital gain, fully subject to the percentage limitations and alter- 
native tax computation allowed with respect to long term capital gains. How- 
ever, if the losses exceed the gains in the computation under section 117(j), 
neither the gains nor the losses are considered as capital items and the amount 
of the resulting net loss is treated as an ordinary loss. 

The effect of the 1943 amendments is to give capital asset treatment to gains 
arising in timber cutting and disposal under section 117(k), if total gains 
exceed total losses under the computation in section 117(j). To state a simple 
illustration: An individual taxpayer cuts his own timber for use in his business 


(1) J. J. Carroll, 27 BTA 65 (Affirmed, CCA-5, 70 Fed. (2d) 806); Camp Manu- 
facturing Co., 3 TC 467. See also United States v. Robinson, (CCA-5), 129 Fed. 
(2d) 297; Isaac S. Peebles, Jr., 5 TC 14; Estate of M. M. Stark, 45 BTA 882. 

(2) Commissioner v. Boeing, (CCA-9), 106 Fed. (2d) 305. 

(3) Regulations 111, Section 27.117-7. 
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and thereby sustains in the taxable year a gain of $10,000.00 under section 
117(k) (1); he has no other gains or losses resulting from sale, exchange or 
conversion of the other types of property covered by section 117(j). Only 50% 
of the $10,000.00 gain, or $5,000.00, is taken into the taxpayer’s ordinary income, 
and by virtue of the alternative tax computation with respect to net long term 
capital gains, the total gain of $10,00.00 is subject to a maximum income tax of 
$2500.00. If the taxpayer in the example shown is a corporation instead of an 
individual, while the entire $10,000.00 would be taken into the corporation’s 
income, such gain still would be subject to a maximum income tax of $2500.00. 
On the other hand, if the cutting of timber under section 117(k)(1) in the 
example stated above results in a $10,000.00 loss instead of gain, the taxpayer 


is not required to treat the loss as a long term capital loss but may deduct tne 
entire $10,000.00 from ordinary income. 


Ill. THE CUTTING OF TIMBER—SECTION 117(k) (1) 


This subsection of the Code deals only with the cutting of standing timber 
by the taxpayer for sale or for use in the taxpayer’s trade or business. A primary 
requirement for compliance with this subsection is that the taxpayer elect to 
come under its provisions. Such election must be made in the taxpayer’s income 
tax return for the taxable year involved and cannot be made thereafter. The 
election requires no formal notice, but is accomplished simply by preparing 
and filing the taxpayer’s return with computations made under the provisions 
of sections 117(k) (1) and 117(j). 

Taxpayers who in the past have not availed themselves of capital gains 
treatment with respect to the cutting of timber through failure to make the 
required election are not thereby precluded from obtaining relief in the future. 
A taxpayer who might have elected to come within this subsection in prior 
taxable years, but who failed to do so, may, if he wishes, take advantage of the 
relief provisions for the current taxable year by making the required election 
and computation in his income tax return for the current year. However, once 
such election has been made, it is binding upon the taxpayer not only for the 
taxable year for which the election is made, but for all subsequent taxable years. 

The election also applies to all timber which the taxpayer owns or which 
he has a contract right to cut. A taxpayer, owning two tracts of timber and 
cutting on both during the taxable year, cannot avail himself of section 
117(k) (1) as to the timber cut from one of the tracts and disregard it as to 
the other. Nor can a taxpayer owning one tract of timber outright and holding 
a contract right to cut timber on another tract disregard section 117(k) (1) as 
to the timber cut from one tract and comply as to the timber cut on the other 
tract. Nor does the election apply only to timber owned or contract rights to 
cut timber acquired prior to the date of such election; the election having been 
made, it applies in subsequent taxable years to all timber or contract rights 
to cut timber acquired either prior or subsequent to the taxpayer’s election. 
However, the election does not apply to timber or contract rights acquired less 
than six months prior to the beginning of the taxable year involved, nor does 
it apply as to timber not cut for sale or use in the taxpayer’s trade or business. 
The Commissioner may permit the taxpayer to revoke his election for subse- 
quent taxable years, if the taxpayer can show undue hardship resulting from 
such election. But if the election is revoked by the taxpayer, any further election 
under section 117(k) (1) is prohibited unless the Commissioner consents.* 

The required election having been made, the cutting by the taxpayer during 
the taxable year of timber which he has owned or as to which he has held a 
contract right to cut for more than six months prior to the beginning of such 


(4) Regulations 111, Section 29.117-8. 
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taxable year is considered as a sale or exchange of the timber so cut, if the 
timber was cut for sale or for use in the taxpayer’s trade or business. It is 
immaterial whether or not the timber actually was sold or exchanged; the 
mere cutting by the taxpayer is treated the same as a sale or exchange of the 
standing timber. Gain or loss is then recognized to the taxpayer, measured 
by the difference between the taxpayer’s adjusted basis for depletion of such 
timber (that is, the taxpayer’s adjusted cost in such timber) and the fair 
market value of the standing timber which was cut during the taxable year. 
Unlike other provisions of the Code which ordinarily measure fair market value 
of property at the date of the occurrence of the taxable event, under section 
117(k) (1) the fair market value of all timber cut during the taxable year is 
determined as of the first day of such year. Therefore if a taxpayer makes the 
necessary election with respect to the calendar year 1949, the fair market value 
of all timber cut during the year 1949, whether cut in June or December or 
any other month, is determined as of January 1, 1949 for the purpose of com- 
puting gain or loss under these provisions. 

Section 117(k) (1) treats the taxpayer’s cutting of standing timber during 
the taxable year as a theoretical but recognizable sale of such standing timber 
on the first day of such taxable year at its fair market value as standing timber 
on that day. Such fair market value as of the first day of the taxable year there- 
after is considered to be the cost of the cut timber in the hands of the taxpayer 
for all purposes for which cost is a necessary factor, regardless of the actual 
cost or other basis of the timber. Upon the actual sale of the products of the 
timber after cutting, either as logs or lumber or manufactured products, the 
income from actual sale is taxed as ordinary income. By way of illustration, ref- 
erence again is made to the fictitious taxpayer, Atlantic Lumber Company and 
its tract of standing timber acquired many years ago at a cost of $5.00 per 
thousand feet. Assume that such timber as of January 1, 1948 had a fair market 
value as standing timber of $25.00 per thousand feet. During 1948, in the course 
of its business of manufacturing and selling lumber at wholesale, Atlantic cut 
its timber, manufactured it into lumber and sold such lumber for $80.00 per 
thousand feet. The cost of cutting, logging, manufacture and sale of such timber 
was $50.00 per thousand feet. Atlantic’s income is reported and taxed under 
sections 117(k)(1) and 117(j) (it being assumed that there were no other 
transactions under section 117(j) except the cutting of timber) as follows: 


Fair market value of timber as of January 1, 1948 $ 25.00 
Less adjusted depletion basis (actual cost)... ss 5.00 
Amount reportable as long term capital gain under 
117(k) (1) and 117(j) $ 20.00 
Gross proceeds of sale of manufactured lumber. _ $ 80.00 
Less manufacturing and sales expense $50.00 
“Cost” of cut timber (fair market value at Janu- 
ary 1, 1948) 25.00 75.00 
Net profit on sale, taxable as ordinary income... $ 5.00 


The election under section 117(k) (1) therefore treats $20.00 of the total profit 
of $25.00 as a capital gain while the remaining profit of $5.00 is taxed as ordi- 
nary income. Under the law prior to the 1943 amendment, the entire profit of 
$25.00 was taxed as ordinary income. 

The requirement that gain or loss under this subsection be determined with 
reference to the fair market value of the timber as of the first day of the taxable 


= 
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year introduces an element of uncertainty into every return which the taxpayer 
files, because the taxpayer can never be certain that the Commissioner will agree 
to the fair market value shown in the return. This is especially true where 
there were no bona fide, arms length actual sales of similar standing timber on 
or about the critical valuation date. Ordinarily the taxpayer will be required 
to wait for several years, until the return is examined by a revenue agent, before 
he knows exactly where he stands on the question of fair market value and his 
resulting tax liability. 

The fair market value sought is the selling price, assuming a transfer, as 
of the first day of the taxable year involved, between a willing seller and a 
willing buyer where both are enlightened as to the timber and neither is under 
compulsion to sell or buy. In determining the required fair market value as of 
the first day of the taxable year, there must be disregarded all subsequent 
changes in the timber such as changes in surrounding circumstances, in methods 
of exploitation and degree of utilization. Among other factors, consideration 
must be given to the character and quality of the timber, the quantity of timber 
per acre, the total quantity under consideration, the location of the timber, its 
accessibility to exploitation, the probable cost of exploitation, the state of indus- 
trial development of the locality and the freight rates to important markets.® 

Great weight of course will be given to actual bona fide sales and transfers 
of similar properties at or near the critical date in question. If actual sales and 
transfers are not available, other elements will be given consideration including 
bona fide offers to purchase or sell similar standing timber, values fixed for 
local taxation, probate records and disinterested appraisals made by competent 
forest engineers. In all cases where election has been made to come .under 
section 117(k) (1), the taxpayer, since the fair market value shown by him 
will not be approved or considered for several years, should be careful to keep 
complete and full supporting information as to the basis upon which he arrived 
at the fair market value on the day in question. 

It is important to note that unlike the ordinary six months holding period 
for capital assets provided elsewhere in section 117 of the Code, the taxpayer 
under section 117(k) (1) must have acquired the timber or his contract right 
to cut such timber more than six months prior to the beginning of the taxable 
year involved. In other words, a calendar year taxpayer who elects to come 
within the provisions of 117(k) (1) in his income tax return for the calendar 
year 1949 must have acquired ownership of or obtained his contract right to 
cut timber more than six months prior to January 1, 1949. Timber purchased 
in October 1948 and cut in October 1949 cannot be reported under section 
117(k) (1) for 1949 by a calendar year taxpayer even though at the time of 
actual cutting, the timber had been owned for more than six months. 

Often the products of timber cut by a lumber operator are not sold during 
the taxable year in which cut, but, after curing and drying, are sold in a suc- 
ceeding taxable year. If such is the case, the taxpayer must use the fair market 
value of the timber as of the first day of the year in which cut as the cost 
of such timber in computing his closing inventory for such year and his opening 
inventory for the succeeding year. In addition to such fair market value there 
is to be included in inventory the cost of cutting and logging the timber and all 
the other usual expenses growing out of the conversion of the standing timber 
into inventory products. The use of such fairmarket value as the cost in com- 
puting inventory in lieu of the actual cost of the timber does not prevent the 
taxpayer from computing his inventory upon the basis of cost or market which- 
ever is lower, if that is the taxpayer’s usual method, nor does it prevent the 


(5) Regulations 111, Section 29.117-8(a)(2) and 29.23(m) -25. 
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taxpayer from using the so-called “LIFO” method in computing inventory if 
the taxpayer has elected the use of such method.® 


IV. THE DISPOSAL OF TIMBER—SECTION 117(k) (2) 


This subsection of the Code, dealing with the disposal of timber, unlike 
section 117(k) (1) dealing with the cutting of timber, does not require any 
election by the taxpayer. If he comes within its terms in any year, his gain or 
loss is to be computed as provided therein. Prior to the 1943 amendments, owners 
who sold their standing timber under a cutting contract were treated as having 
leased their property, and all income received under such contract, in excess 
of the taxpayer’s adjusted depletion basis, was taxed as ordinary income. The 
purpose of section 117(k)(2) is to give such owner capital gains treatment 
with respect to such profit even though an economic interest is retained in the 
timber. 

Section 117(k) (2) treats the disposal of timber, under any form or type 
of contractural arrangement under which the owner retains an econimc interest 
in the timber, as a sale of the timber. The difference between the amounts 
received under the contract in each taxable year and the taxpayer’s adjusted 
depletion basis of the timber for which payment is received is considered as 
as a gain or loss on the sale of timber in such year. If the taxpayer owned the 
timber for more than six months prior to the date of the contract, such gain or 
loss is included in the computation under section 117(j) of the Code. As pointed 
out above, if the total gains exceed total losses under section 117(j), the tax- 
payer gets capital gains treatment on the amount of the net gain; if total 
losses exceed total gains in the section 117(j) computation, none of the gains 
or losses are treated as arising from the sale or exchange of capital assets. 

Another favorable aspect of this provision is that the gain is prorated and 
taxed over the life of the contract, while in the case of an outright sale of timber 
without the retention of an economic interest, the seller must include all of the 
gain in the year of sale unless the sale can be reported on the installment basis 
under section 44 of the Code. 

A common arrangement to which this subsection applies is the cutting 
contract under which the owner of the timber authorizes the vendee to go upon 
the lands of the owner, cut and remove certain timber, for which the owner is 
to be paid on a specified basis such as a fixed sum per thousand feet cut, with 
the owner retaining both title to the land and to the timber until cut. The sub- 
section applies, however, no matter what the contractual arrangement, if the 
taxpayer has owned the timber for more than six months prior to the date of 
the contract and retains an economic interest in the timber. 

An example will illustrate the operation of section 117(k) (2): Refer again to 
Atlantic Lumber Company and its tract of timber, in which Atlantic has a 
depletion basis or cost of $5.00 per thousand feet. On June 1, 1947, at a time 
when Atlantic had owned the timber more than six months, it executed a cut- 
ting contract or lease in favor of Baker Lumber Company, also a manufacturer 
and seller of lumber at wholesale. The contract provides that Baker shall have 
the right for five years to enter upon certain portions of Atlantic’s tract, to 
cut and remove specified timber, for which Atlantic is to be paid as cut the 
sum of $10.00 per thousand feet. Under the contract Atlantic retains title to 
the land and title to all timber until actually cut by Baker. In 1948 Baker cut 
one million feet of timber from the tract and paid Atlantic the required sum 
of $10,000.00 therefor. Since Atlantic’s depletion basis in the timber so cut is 
$5,000.00, the excess of $5,000.00 received by Atlantic is treated and taxed under 
section 117(k) (2) as a long term capital gain in the taxable year 1948 if total 


(6) Regulations 111, Section 29.117-8(a) (2). 
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gains exceed losses under section 117(j). Under the pre-1943 law, the $5,000.00 
excess received by Atlantic would have been taxed as ordinary income. To fur- 
ther illustrate the overall operation of section 117(k), if the one million feet of 
timber cut by Baker in 1948 had a fair market value of $15.00 per thousand feet 
on January 1, 1948 and the timber was cut by Baker for sale or for use in its 
business, Baker, by electing the provisions of section 117(k) (1) for the taxable 
year 1948 also could obtain capital gains treatment on $5,000.00. That is, if 
Baker’s total gains exceed losses under section 117(j), it would obtain capital 
gains rates with respect to the timber cut in 1948 based on the difference between 
the January 1, 1948 fair market value of $15.00 per thousand feet and Baker’s 
depletion basis of $10.00 per thousand feet. 

In the disposal of timber under section 117(k) (2) it is not necessary, as 
is the case in the cutting of timber under section 117(k) (1), that the timber 
be owned by the taxpayer for more than six months prior to the beginning of 
the taxable year. All that is required, so far as the holding period is concerned, 
is that the taxpayer must have been the owner of the timber for more than six 
months prior to the date of the contractual arrangement disposing of the timber. 

Since a basic requirement of this subsection is that the owner, under the 
disposal contract, retain an economic interest in the timber, it is necessary to 
determine what is meant by such “economic interest”. The Commissioner’s Regu- 
lations under section 117(k) (2) do not define the term. However, in the Regu- 
lations under section 23(m) of the Code dealing with allowance for depletion, 
economic interest is defined as follows: 


“An economic interest is possessed in every case in which the taxpayer 
has acquired, by investment, any interest in mineral in place or standing 
timber and secures, by any form of legal relationship, income derived 
from the severance and sale of the mineral or timber, to which he must 
look for a return of his capital.’’* 


This section of the Regulations further provides that no depletion deduction 
shall be allowed with respect to any timber which the owner has disposed of 
under any form of contract by virtue of which the owner retains an economic 
interest in such timber, if such disposal is considered a sale of the timber under 
section 117(k) (2). This particular provision apparently means that the owner, 
since he reports as gain under section 117(k) (2) only the excess of amounts 
received over his adjusted depletion basis, cannot secure a double deduction 
for such depletion. 

Under the definition quoted above an owner having a capital investment in 
standing timber will be deemed to have retained an economic interest therein, 
if under the contractual disposition he must look to income derived from the 
severance or sale of timber for the return of his capital investment. This is 
the case in the usual cutting contract or timber lease, since payments to the 
owner ordinarily accrue when the timber is cut and are measured by and are 
dependent upon the quantity cut. 


V. DEPLETION 


As shown above, the computation of gain or loss under both 117(k) (1) and 
(2) depends upon the adjusted basis for depletion of the timber in the hands 
of the taxpayer. Provision for a reasonable allowance for depletion as a deduc- 
tion in computing net income is contained in section 23(m) of the Code. The 
purpose of the depletion deduction of course is to allow the taxpayer to recover 
his capital investment in the timber, which, like other natural resources, by its 
nature is an exhaustible asset. Section 23(m) contemplates an annual deduction 


(7) Regulations 111, Section 29.23(m) -1. 
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for depletion against income arising from the use and exhaustion of the timber, 
so that when all of the timber has been used, the taxpayer’s entire capital in- 
vestment will have been recouped by him free of income tax. 

Section 114 of the Code provides that the basis upon which depletion with 
respect to any property is to be allowed is the adjusted basis provided in section 
113 of the Code for the purpose of determining gain upon the sale or other 
disposition of the property. The taxpayer first must compute his unadjusted 
basis in the timber, excluding land and depreciable improvements such as plant 
and equipment. The unadjusted basis is the actual cost of the timber to the 
taxpayer, unless the timber takes an alternative or substitute basis under the 
exceptions contained in section 113(a). Thus if the timber was acquired not 
by purchase, but by gift, or devise or inheritance, or was acquired prior to 
March 1, 1913, then the taxpayer’s “cost” or unadjusted basis must be deter- 
mined under the rules in section 113(a). Once the unadjusted basis has been 
computed, the adjusted basis for depletion, which is the standard for applying 
section 117(k), is found by making the adjustments in section 113(b) of the 
Code. 

Once the adjusted basis of timber in the hands of the taxpayer has been 
ascertained, the next step is the computation of the depletion unit for such 
timber. The depletion unit is arrived at by dividing the adjusted basis by the 
total number of recoverable units of merchantable timber (expressed in board 
feet, log scale, cords or other suitable units) estimated to be contained in the 
timber tract. After obtaining the depleting unit, the allowable depletion during 
any taxable year is ascertained by multiplying the depletion unit by the number 
of units of timber cut during the taxable year. Because of its nature, the 
quantity of recoverable timber contained in any particular tract of necessity 
is based upon an estimate. It is important that such estimate be made by one 
qualified to cruise timber, and that proper maps and records be maintained to 
satisfy the valuation section of the Bureau as to the accuracy of the cruise. The 
original estimate of recoverable units may and should be revised if at a later 
date it appears that the actual number of units in the tract is different from 
the number of units remaining in the timber account based on the original 
estimate. Necessity for such revision will arise from growth of the timber, 
changes in standards of utilization, abandonment of timber and similar ad- 
justments. While the quantity of timber remaining may be re-determined from 
time to time, the timber cannot be revalued, and no change can be made in the 
taxpayer’s adjusted basis for depletion of the particular tract of timber in- 
volved. The adjustments mentioned above do not affect depletion taken in 
prior years before the adjustments in recoverable units were discovered and 
made, but operate prospectively only, resulting from time to time in a change 
in the depletion unit. 

In some sections of the country there may be found on one tract of timber 
land various types of individual useful tree species. Where such is the case, the 
taxpayer should divide his total cost of the tract (excluding, of course, land 
and depreciable improvements) between the various tree species and allocate 
to each a proper proportion of the total cost. Such procedure will give the tax- 
payer a separate depletion unit for each of the tree species and will reflect 
more accurately his true return of capital and income. In some areas, the same 
type of tree species, depending upon size, degree of growth, accessibility and 
other factors, may be subject to use for varying purposes. For instance, a single 
tract of pine timber may have a value as to timber suitable for manufacture 
into lumber, another value for turpentine rights and still a third value for 


(8) Regulations 111, Section 29.23(m) -26. 
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timber suitable for use in the pulp and paper industry. Where such a condi- 
tion prevails, it is proper for the owner of the timber to allocate his cost or 
basis among the several useful elements in the timber and thereby establish a 
separate depletion basis and unit for each, if he anticipates the use of each in 
his programs. 

VI. CONCLUSION 


The provisions of section 117(k) of the Code can be applied in proper cases 
to almost all taxpayers who are engaged in forest industries, including lumber 
mills, pulp mills, turpentine operators, furniture, veneer and plywood manu- 
facturers and other allied trades. Many of these taxpayers are owners of stand- 
ing timber or of contract rights to cut timber, the present fair market value 
of which timber is substantially in excess of its cost. Experience has shown that 
some of the small as well as some of the larger timber operators are not taking 
full advantage of the relief afforded by this section, and are continuing to report 
all income realized from the cutting and manufacture or other use of their 
timber as ordinary income. Tax practitioners will render their clients a valuable 
service in seeing that full advantage is taken of section 117(k). 


| 
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REDUCING ESTATE TAXES BY TAKING DOWER 


by 


JAMES P. HILL 
of the Jacksonville Bar 


As a corollary to the income splitting provisions of the Revenue Act of 
1948, that act provided for a new concept of estate splitting between husband 
and wife by providing for an entirely new deduction for estate tax purposes 
known as the marital deduction. Broadly speaking, the marital deduction is an 
amount equal to the value of any property which passes outright from the 
decedent to the surviving spouse if the property is a part of the decedent’s 
estate. It is subject to the limitation that it may not exceed one-half of the 
decedent’s adjusted gross estate. The definition of the term “marital deduction” 
is broad enough to include dower in Florida and this fact will in many in- 
stances afford an opportunity to minimize the estate taxes payable by the 
decedent’s estate, if the widow elects to take dower. 


Suppose a married man, a Florida resident, dies testate, leaving real and 
personal property valued at $320,000.00, all of which is in Florida. His estate 
included a homestead valued at $20,000.00. His debts and the cost of administer- 
ing his estate amount to $50,000.00. Under the terms of his will his wife gets 
only the income from his estate during her lifetime. The decedent’s estate 
would not be entitled to a marital deduction unless the wife elects to take 


dower and the total federal and state estate taxes payable by the estate would 
amount to $53,700.00. 


If under the above facts the wife elected to take dower, her dower would 
amount to $100,000.00. However, the marital deduction would be something less 
than that. The Internal Revenue Code provides that in computing the marital 
deduction there must be taken into account the effect of any estate or inherit- 
ance tax, including the Federal tax, on the net value of the interest passing 
to the wife. Section 731.34 F. S. A. provides that dower, while not liable for 
the decedent’s debts or costs of administering his estate, is ratably liable with 
the remainder of the estate for its proportionate share of the estate taxes due 
by the estate of the deceased husband. In the instant case that ratio is $100,000.00 
to $270,000.00 or ten to twenty-seven. Thus where the wife elects to take dower 
under Florida law, the marital deduction and the federal estate tax are mutually 
interdependent. That is, the exact amount of the marital deduction cannot be 
determined until the tax has been computed and the tax cannot be computed 
until the marital deduction has been determined. 


These are really two federal estate taxes, the Basic Tax with the specific 
exemption of $100,000.00 and the Additional Tax with the $60,000.00 exemption. 
The Tentative Tax rates provided for by Section 935 I. R. C. combine the 
federal Basic and Additional estate taxes and since the Florida estate tax is 
eighty per cent of the basic tax and is allowed as a credit against that tax, 
actually if a tax is computed at the Tentative Tax rates, the result will be the 
total of both federal estate taxes and the Florida estate tax. With that thought 
in mind the following example will illustrate how the marital deduction can be 
computed when the wife elects to take dower in Florida. The computation is 
based upon the assumption that the wife elects to take dower in the case out- 
lined above. If X equals the Tentative Tax, which, as shown above, is the total 
federal and state estate taxes, then the marital deduction will be $100,000.00, 
the value of the dower, minus ten twenty-sevenths of X, and the value of X 
may be computed as follows: 
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Gross estate $320,000.00 
Less: 
Debts and administration costs _$ 50,000.00 
Marital exemption 100,000.00 minus 10X 
27 
Specific exemption _ 60,000.00 
210,000.00 minus 10X 
27 
27 


Therefore X equals the Tentative tax on ($110,000.00 plus 10X ) 
27 

The net estate is obviously between $100,000.00 and $250,000.00. An exami- 
nation of the Tentative Tax rates discloses that in that bracket the tentative 
tax is $20,700.00 plus thirty per cent of the excess over $100,000.00. It* follows 
therefore that: 

X equals $20,700.00 plus 30% ($10,000.00 plus 10X ) 

27 


Solving for X in that equation it will be found that X will equal $26,662.50. The 
marital deduction will amount to $90,125.00. Having now found the actual amount 
of the marital deduction it will follow that in the given case the decedent’s 
net estate when the wife takes dower amounts to only $119,875.00. The Basic 
federal estate tax on that amount is $659.25, the additional federal estate tax 
is $23,366.25 and the Florida estate tax is $2637.00, all of which totals $26,662.50, 
the amount of the Tentative tax as computed above. Thus in the instant case, 
the total of all estate taxes where the wife elects to take dower will be less than 
one half of what it would be if she failed to take dower and the estate was not 
entitled to any marital deduction. 


eS 
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SO THE PEOPLE MAY KNOW 


The motto of one of America’s great newspaper chains is “Give the people 
light and they will find the way.” 

So that the people might know, the Florida State Bar Association has con- 
ducted statewide radio programs to provide factual information about the 
Florida sales tax. The programs were presented as a public service through the 
efforts of the public relations section of the Bar. 

First, during the legislature, there was a radio debate of one-half hour 
between Rep. Bill Lantaff of Miami and Rep. Farris Bryant of Ocala, both 
attorneys. Lantaff spoke for the sales tax, and Bryant against it. Moderator 
and speaker for the Bar association was Kenneth Ballinger, chairman of the 
public relations committee. This program was presented from Tallahassee. 

Next, from Gainesville, Senator W. A. Shands, also an attorney, was pre- 
sented by Ballinger to discuss operations of the sales tax. Senator Shands was 
chairman of the interim legislative committee that drafted the four-point public 
financing program finally enacted by the Legislature in its special session. 

The third program, in preparation as this issue of the Journal goes to press, 
will present Comptroller Clarence Gay in an official discussion of the adminis- 
trative enforcement of the sales tax. In response to questions by Chairman Bal- 
linger, Comptroller Gay will discuss various points such as the application of 
the sales tax to items of merchandise and the method for collecting the revenue 
from retail merchants. 

These programs constitute the beginning of what the public relations com- 
mittee hopes will develop into regular radio programs presented in public 
service to the people. In none of them will the bar association take any sides. 
On the contrary, the Association each time will specify that it is presenting 
the program only for public information. 

Plans now being considered may result in regular “public forum” radio 
programs. Radio stations will be asked to donate the time for the broad- 
casts, because the Association does not have funds to pay for such time. The 
Association will arrange the program, if the necessary time is obtained, and 
provide the speakers. 


“Give the people light and they will find the way.” 
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Record 


Gardiner R. Nottingham, 69, Fort 
Pierce civic leader and retired at- 
torney, died after a long illness. A 
native of Virginia, he moved to Fort 
Pierce in 1922 and was for several 
years editor and manager of a news- 
paper there. He was attorney at one 
time for the city of Fort Pierce and 
for the St. Lucie County school board. 
Survivors include two sons, Gardiner 
Nottingham, Jr., of Wilmington, Del., 


and John Nottingham of Oakland, Cal. 


Frank O. Spain, 51, died by his own 
hand in the Veterans Administration 


Hospital at Coral Gables. He was an 
overseas veteran of both World Wars. 
He held a law degree from the Uni- 
versity of Florida. He had lived in 
Miami for 20 years. In World War II 
he served with the Eighth Air Force 
in England and later transferred to 
the infantry by his own request. He 
went into Normandy with the First 
Army and was wounded near Caren- 


tan in July, 1944. Survivors: his 
widow and a son, Frank. III, of 
Gainesville. 


They Tell 


U.S. Cireuit Judge Curtis L. Waller 
was the subject of a lengthy “feature” 
story in the Tallahassee Democrat re- 
viewing his life record from Missi- 
ssippi farm boy to the federal bench 
... About the same time, most of the 
Florida newspapers were printing a 
number of items about the new 
Supreme Court justice, B. K. Roberts, 
who came up from the little unin- 
corporated town of Sopchoppy in 
Wakulla county. 

They’re still discussing in Wash- 
ington and in Florida the appointment 
of the new U. S. district judge in this 
state. 

Several counties passed special acts 
in the legislature’s special session 
creating small claims courts to handle 
litigation involving amounts under 
$200. Simplified procedure is provided 
so that the question can be settled 
with minimum proceedings. 

Rep. George Okell, William Fabing 
and James Henderson have opened 
law offices at Allapattah, in Dade 
county. Foy Fleming, son of Mr. and 
Mrs. Tom F. Fleming, recent graduate 
of the University of Miami, has 
opened law offices in Fort Lauder- 
dale. Boone D. Tillett, Jr., formerly 


of Miami, has opened offices in Lake 
Wales. 

Charles M. Phillips, Jr., of Clear- 
water, has been cited by the American 
Bar association for his outstanding 
work in public relations for the bar. 
He was invited to speak before the 
Junior Bar Conference at its annual 
meeting in St. Louis, September 4. 

Ben A. Meginnis of Tallahassee has 
formed partnership with Ford Tomp- 
son, Jr., and Harry Morrison, who 
formerly were associated with B. K. 
Roberts. 

Robert Hampton Matthews of De- 
land was admitted to the bar in cere- 
monies conducted by Judge Herbert 
Frederick at Deland. He will have 
offices in New Smyrna. 

Mr. and Mrs. 8. E. Wassen have 
moved from Nashville, Tenn., and he 
said he would enter the practice of 
law in Bronson. 

Four lady lawyers in St. Petersburg 
were interviewed by Pat Murphy for 
a feature story in the St. Petersburg 
Times. They are Betty Mann, Vivian 
Selter, Frances Lovelace, and Anna 
Krivitsky. The article reported the 
women said they found no prejudices 
against women in the practice of law. 
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Clyde Gordon, Jr., graduate of the 
University of Miami, has been ad- 
mitted to the bar and will practice in 
Pensacola. 

Bruce Hood has resumed practice 
in Hollywood. He is exalted ruler of 
the Hollywood Elks lodge and a 
former commander of the Hollywood 
post of the American Legion. He has 
been practicing in Fort Lauderdale 
since June. 

Donn Gregory, president of the 
Junior Bar Section, spoke at a meeting 
of attorneys in Orlando. He urged 
young attorneys to become members 
of the association. 

Lynn Newman Silvertooth was 
sworn in by Circuit Judge Lynn T. 
Gerald at Sarasota as a new member 
of the Sarasota Bar Association. John 
C. Chew, graduate of the University 
of Florida and Stetson law school, 
opened offices at Daytona Beach. David 
B. Higginboth has opened law offices 
at Bartow. George Okell of Miami has 
been appointed to the Mooseheart board 
of governors which supervises the fra- 
ternal order’s “child city” in Moose- 
heart, Ill. A news item about the five 
members of the Charlotte county bar 
association and their public service ac- 
tivities got wide publication in Florida 
newspapers last month. It was part of 
the public relations program of the 
bar association. 

Also receiving wide publication 
was a story about the new rules pro- 
posed to the Supreme Court by a 
committee of the Bar Association. 

Dewey A. Dye, Jr., graduate of the 
University of Florida, will join his 
father’s law office in Bradenton. 

Cody Fowler of Tampa was one of 
the speakers at the St. Louis conven- 
tion of the ABA. He made the re- 
sponse to the address of welcome de- 
livered by J. A. McClain of the St. 
Louis bar. 

John Ruff has been appointed city 
attorney of South Miami. He has 
practiced in Miami with his father, 
Wallace Ruff. As city attorney, he 
succeeds William Yates, who resigned. 

W. W. Arnold, Orlando attorney, 
has accepted chairmanship of the 


Orlando Community Chest campaign 
for 1949. In Tallahassee, former 
Governor Millard Caldwell, a member 
of the Bar, is the chairman of the 
Community Chest. 

Martha Metcalf, Marion county’s 
only woman lawyer, was the subject 
of a long feature story in the Ocala 
Star-Banner. The story included a 
picture of her. She is associated with 
Senator Wallace E. Sturgis’ office. 

Leonard F. Blankner, Jr., has 
opened law offices in Lakeland. He 
is a former newspaper man. He is a 
graduate of the University of Florida. 

Norman Stallings, who has_ been 
associated with Sutherland, Tuttle & 
Brennan in Atlanta, has returned to 
Tampa to be associated with Shackle- 
ford, Farrior and Shannon. The firm 
name now will be Shackleford, Far- 
rior, Shannon and Stallings. Stallings 
is a native of Tampa, a graduate of 
the University of Florida and Har- 
vard law school. He was a lieutenant 
colonel in the army. 


Russell O. Morrow and Charles B. 
Fulton announce the dissolution of 
their partnership, but they will prac- 
tice individually and will continue 
offices in the Comeau building in 
West Palm Beach. 

James A. Franklin, Jr., son of the 
state senator, was admitted to prac- 
tice at Fort Myers and will be asso- 
ciated with his father’s firm, Hender- 
son, Franklin, Starnes and Holt. 

Clyde Trammell, Jr., received his 
law degree from the University of 
Florida September 3, and will be an 
assistant attorney general starting 
October 1. 

Justice B. K. Roberts was quoted at 
length by the Tampa _ newspapers 
when he spoke to the Hillsborough 
County Bar Association. He discussed 
the opportunities for attorneys in 
business law. 

William S. Frates has been selected 
to succeed James Abras as president 
of the Junior Bar section of the Dade 
County Bar Association. 

Lt. Col. Edmund J. McMullen, 
Tampa attorney, took over command 
of Tampa’s 116th Field Artillery 
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battalion from Lt. Col. Harry P. 
Baya, Jr., who had served for a year 
and a half. 

Nine young attorneys were ad- 
mitted to the federal bar in cere- 
monies before Judge Dozier A. De- 
vane at Tallahassee. They are Harold 


Truett, Sylvan W. Strickland, Mayo 
Johnston, Volie Williams, William A. 
Dicus, Bryan W. Hendry, and Rodgers 
A. Whitmore. 

Theo Hamilton, formerly associated 
with Mitchell, Donohoo and Rogers, 
has opened his own offices in Jack- 


Carswell, Philip Goldman, James sonville. 


BULLETIN BOARD 


Gratifying reports have been coming in from members of the bar in 
Tampa and West Palm Beach concerning addresses made before the bar 
associations in these cities recently by Mr. Charles Tom Henderson, Assist- 
ant Attorney General, Director of Statutory Revision, concerning the progress 
of the work, which Attorney General Ervin is pushing forward in publishing 
the Florida Statutes of 1949 and planning for future improvement of the 
Statutory Revision Work. 


Mr. Ervin has assigned Mr. Henderson to represent his office before 
the bar associations in explaining the details of this important program. 
He is available for dates before your bar association and his program is 
reported to be most helpful and entertaining to members of the bar. 


Write Mr. Ervin or Mr. Henderson to secure a date for appearance 
before your bar. 
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From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 2-1646 


P. O. Box 2671 


Orlando, Florida 


SEPTEMBER TRANSACTIONS 


During September members issued 
guarantees to forty owners and eighty- 
six mortgagees, totaling $708,015.00. 
Addition to the corpus of the Fund 
from additional contributions was 
$1,749.87. 


LEADERS IN SEPTEMBER 


Firms issuing five or more guarantees: 

Name, Location and Guarantees Issued 

Akerman, Dial & Akerman, Orlando, 13 

Blackwell, Walker & Gray, Miami, 7 

Dayton, Dayton & Dayton, Dade City, 36 

Rogers & Kelley, Kissimmee, 6 

Sheppard & Woolslair, Fort Myers, 7 

Turnbull & Pepper, Tallahassee, 5 

Individuals issuing two or more 
guarantees: 

Ralph W. Carson, Clearwater, 2 

Webber B. Haines, Winter Park, 2 

Lyle D. Holcomb, Miami, 2 

Edward H. Levin, Miami, 8 

Nestor Morales, Miami, 3 

Jack B. Ohlhaber, West Palm Beach, 2 

John D. Shepard, Cocoa, 3 

Walter G. Walker, Daytona Beach, 2 

Firm making greatest additional con- 
tributions in September: 

Dayton, Dayton & Dayton, $331.33 

Individual making greatest additional 
contributions in September: 

Nestor Morales contributed $144.25. 


Neston went in for nice ones: $22,575.- 
00, $23,000.00 and $31,000.00. 
Largest guarantee in September: 

John D. Shepard: mortgagee, $47,500.- 
00. Fine, Mr. Shepard. You were one of 
the earliest members and users of the 
Fund. You took off a day, came to Or- 
lando and went over the whole set-up 
with Raymond Barnes during the early 
organizational period. You then joined 
as a member and you have been using 
the Fund’s guarantees regularly. 


WHAT MEMBERS 
ARE SAYING 


A Miami member says he has talked 
with a number of real estate brokers 
about title matters. He wrote the Fund 
that the most common complaint against 
lawyers in handling titles is that too 
many lawyers volunteer opinions as to 
the merits and value of the property; 
brokers run a risk in referring a pur- 
chaser to a lawyer that he does not run 
in referring a purchaser to a corporate 
title insurance office. That is an accu- 
rate report of the situation. 


Some time back a client went to an 
attorney he had known for a month 


‘and told him he was buying a grove 


and wanted the attorney to draw the 
contract, examine the title and close 
the deal. The attorney was surprised 
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that a grove in the named locality would 
sell for the amount agreed upon and so 
stated. 

The client stated to the attorney that 
he had satisfied himself on the value 
of the grove and all he wanted the at- 
torney to do was the legal work. Two 
months later the client engaged the at- 
torney to get him out of the deal, and 
the attorney felt that he had been 
justified in expressing his surprise. He 
got the client out of a “bad deal’. The 
men he unloaded the grove on made 
the money that the client saw when 
he bought the grove. So a lawyer might 
just as well refrain from being an eco- 
nomic adviser with new clients. 

An attorney with one of the largest 
life insurance companies and who works 
with the mortgage said one reason large 
mortgage lenders have used title insur- 
ance is that the average lawyer is too 
something to develop the technique of 
getting ready for and closing loans. He 
said the Fund should be of service in 
developing and maintaining jam-up 
handling of titles and closing of loans. 

A chief title attorney for one of the 
larger Government lending agencies 
stated that he had observed that stand- 
ards can be developed and greatly sim- 
plify title examinations and closing. He 
thinks that the Fund is well adapted to 
establishing and maintaining such 
standards. 


THE FUND’S FORMS 


Every member who has used the 
forms one time says it is smooth sail- 
ing. At the risk of playing an old rec- 
ord, here is a general outline of pur- 
pose and use of the forms: 

L.T.G.F. Form A: That form is ap- 
plication form for an owner or mort- 
gagee guarantee. It can well serve three 
purposes (1) If the client makes appli- 
cation, he is not apt to feel he should 
not pay for the work of examining the 
title in event it is not good. (2) When 
filled in, the application gives valuable 
information to work from. (3) It is a 
method by which a member can ascer- 
tain whether the Fund has previously 
guaranteed the title. When the Fund re- 
ceives a copy of an application, it 


checks to ascertain whether it has pre- 
viously guaranteed the title. If it has, 
it advises the member and Regulation 3 
applies. As the guarantees increase, 
members will be saved work in examin- 
ing titles. (You may want to re-read 
Regulation 3.) 

L.T.G.F. Form C—Owner: This is a 
commitment form for committing the 
member and the Fund to an owner or 
prospective owner. The conventional 
procedure is for the attorney to ex- 
amine the title and render the client 
his opinion in writing. On the basis of 
the opinion, the client accepts the title 
and the conveyance and pays out his 
money. But, as a member’s opinion with 
the Fund’s guarantee is that the client 
has title and the opinion and guaran- 
tee are not issued until after the deed 
is recorded, the client may want to be 
assured that he will receive the opinion 
and guarantee before he pays out his 
money for securing a deed. The com- 
mitment binds the member and Fund 
to render and issue the opinion and 
guarantee. 

L.T.G.F. Form C—Mortgagee: The 
purpose of this form is the same as the 
commitment to an owner except the 
commitment is to a mortgagee. 

The commitment forms also serve an- 
other purpose that is the same as pur- 
pose (3) in the statements in reference 
to the application form; namely, when 
the Fund receives a copy, it advises the 
member if the Fund has guaranteed the 
title to the property, and Regulation 3 
is applicable. 

L.T.G.F. Form 1. That is the owner 
form of opinion and guarantee. 

L.T.G.F. Form 2. That is the mort- 
gagee form of opinion and guarantee. 

Both Forms 1 and 2 are designed to 
make the liability of a member to his 
client the same as it would be under 
a conventional opinion. His opinion is 
based on the abstract or title chain. He 
is not liable for errors in the abstract, 
title chain in the records. 

The Fund’s guarantee is a guaran- 
tee of the title, and the Fund is liable 
for errors in the abstract title chain, or 
records, and is as broad as title insur- 
ance policies. 
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The Fund set-up gives real estate 
purchasers and mortgagees the benefit 
of their attorney’s opinion and the 
Fund’s guarantee. A purchaser has his 
attorney explain the meaning and ef- 
fect of any exceptions to the title. He 
secures both, the personal services of 
his attorney and a guarantee of the 
title, at no greater cost than mere title 
insurance. 


OF COURSE YOU REMEMBER 


IF A CITRUS GROVE FREEZES 
after a contract of purchase but before 
conveyance, the loss is the purchaser’s 
loss. Felt v. Morse, 85 So. 656. Of course 
the contract would provide otherwise. 
Comment: It seems that few contracts 
for selling real estate have adequate 
clauses in reference to whose loss it is 
in case of fire, freeze, condemnation, 
etc. 


A FREE DEALER loses the husband 
she had when she was made a free 
dealer. She marries again. Is she still 
a free dealer? Yes. Chap. 21976, effec- 
tive June 10, 1943, Sec. 62.45, F. S., 
expressly states remarriage shall not 
affect the decree. 


BUT a free dealer cannot make a 
valid mortgage on her separate property 
to secure her husband’s debt without 
her husband joining. Hart v. Myers, 119 
So. 520. 


A FIRST MORTGAGE OF CITRUS 
GROVE CANNOT LOOK TO THE 
CITRUS FRUIT AS SECURITY FOR 
HIS MORTGAGE if a default does not 
occur before the mortgagor grants a 
crop lien on citrus fruit in esse. Neal 
v. Bradenton Production Credit Assn. 
200 So. 845. 


JUST WON’T BELIEVE IT 


A prominent attorney said the way 
lawyers are sitting by and allowing real 
estate practice to be taken over by cor- 
porations reminds him of the man who 
was in Hell and wouldn’t admit it: 


A Baptist, a Christian Scientist, a 
Methodist, and a Presbyterian all got 
on the wrong road and wound up in 
the hot place, way down below. The 
heat was so great they were reflecting 
and relating how they happened to be 
there. 

The Baptist said gambling was the 
cause of his down-fall. The Methodist 
said alcohol pulled him down. The Pres- 
byterian said profanity was his fatal 
vice. The Christian Scientist volun- 
teered no reason for his ill fate. The 
others urged him to confess his sin. He 
responded, “Me? Why I ain’t down 
here!” 


POST SCRIPT: 
IT’S WORTH REPEATING 

What are the advantages of guaran- 
tees by Lawyers’ Title Guaranty Fund? 

The confidential relationship of attor- 
ney and client is preserved throughout, 
and in addition to the attorney’s opin- 
ion the Fund guarantees both the opin- 
ion and the title; that is to say, both 
the attorney and the Fund remain re- 
sponsible to the client, and the guaran- 
tee protects the client from defects re- 
sulting from such things as: 1. Lost or 
forged deeds in the chain of title; 2. 
Deeds by minors or insane persons or 
other incompetents; 3. Deeds by grant- 
ors who purported to be single but in 
fact were married; 4. Claims of un- 
known or forgotten heirs; 5. Mistakes 
in recording legal documents. 6. Falsi- 
fication of records; 7. Errors in index- 
ing the records; 8. Birth or adoption of 
children after date of will; 9. Deeds de- 
livered after death of grantor; 10. False 
personation of the true owner of the 
land. 

The client receives both the opinion 
of a qualified attorney and the guaran- 
tee of the Fund at no extra cost. 

The estimated time for issuing the 
Fund’s guarantee, after the attorney 
has determined that the title can be 
guaranteed, is five minutes. 
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Hotel PENNSYLVANIA 
formerly The Peyel Worth 
300 Rooms with Baths and Showers 
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NEW 


FLORIDA STATUTES OF 1949 


WILL BE READY SOON 


Will be completely up to date. All repealed, expired, inactive 
sections deleted. 


Will include Statutes of 1941-43-45-47 and General Session and 
Special Session Laws of 1949. 


Will include History notes back to original source. 
Will have improved index. 
Will save time in research. 


Will be bound in two books, convenient to use, easy to carry 
in brief case. 


Will be a valuable desk book for ready reference to the latest 
statutes through the Special Session of 1949. 


Cost will be reasonable. 


Compiled under authority of 1949 Legislature at the request of attorneys of the 
state and the Florida State Bar Association by Attorney General Richard W. Ervin. 


hassee. 


Distribution will be through the office of Secretary of State R. A. Gray, Talla- 


Delivery date will be announced through the press and by personal letters to 
all attorneys whose addresses we have. 


Watch for Delivery Date 
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If your question relates to 


MOTOR VEHICLES 


see volume 60-61 
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THE AMERICAN LAW BOOK COMPANY 


272 Fletbush Avenue Ext. 
Brooklyn 1, New York 


OFFICIAL FLORIDA SUPREME COURT REPORTS 


Complete sets of the Reports of the Supreme Court of Florida 
are NOW available. 


By purchase from the State all the stock and by reprinting all 
the out of print volumes, we can now offer you these reports 
through volume 160, the current volume. 


Read what the Hon. Alto Adams, Chief Justice of the Supreme 
Court, says of the importance of having these reports in your 
library: 


““Now for the first time in many years, com- 
plete sets of our decisions, uniformly bound in 
buckram, will be made available to the Bench 
and Bar of the State and we strongly recom- 
mend that these Florida Reports be diligently 
used by our Judges and lawyers. 


“We have found that in many instances the 
lawyer, in his briefs submitted to this Court, 
has cited only decisions of other jurisdictions 
when a more diligent search through our own 
Supreme Court Reports would have revealed 
decisions on points of law in question.” 


Write for full information 
about price and terms. 


Odd volumes can be supplied. 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Pryor & Hunter Sts., ‘P.O. Box 4214 Atlanta 2, Ga. 


HARRISON SERVICE SAVES TIME © PROTECTS CLIENTS 
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